Ask the Negotiator
Ask the Negotiator is designed to afford our readers with the opportunity to ask questions about any aspect of negotiations and provide them with answers from experienced negotiators in future editions of the magazine.   Please direct your questions to John Baker at editor@negotiatormagazine.com.   We will only publish your first name or the nom de plume you suggest along with your country when your question is published.   Your question will be answered either by John Baker or by a member of The Negotiator Magazine’s growing list of outside negotiation resources.

John Baker has well over thirty years of active negotiating experience in educational, (USA) Fortune 100 corporations and small business companies.   He has negotiated collective bargaining agreements both for unions and for management.   Dr. Baker’s experience includes agreements across a broad range of negotiation areas, including marketing alliances, purchase and sales contracts, acquisitions, joint ventures, non-profit and government services agreements and even the peaceful conclusion of student protest sit-ins on more than one occasion.   He holds a Ph.D. from Case Western Reserve University (USA) and welcomes the opportunity to speak on the field or assist you on negotiation issues.

And now, this month’s letter …

“The Key to Negotiation Success is Preparation ….” 
Dear Negotiator:

We are a small company and have been chosen by a large

corporation to use our product nationwide.  We have at present only 8
employees.  We have completed testing of the product in various locations

throughout the U.S.  They have given their contract person the job of

getting a long term agreement with us.  Problem is, he does not know what

we do, and has no interest in product, other than getting the best deal it

seems.  The upper level owners have instructed him to get a contract.  We

have already rejected one proposal and have to respond to another.  Should

we stay steadfast with our business model or give in to some of their

issues, even if it may harm us later?

M. Smith, USA
Dear Mr. Smith,
Congratulations on your selection as the preferred vendor by this large corporation.  Given the limited amount of information in your letter, I certainly can not advise you on any specifics, but I can make some general observations about the contract negotiation process in general which you may find helpful.
The key to negotiation success is preparation.  We usually know what it means, but for one reason or another many negotiators do not do enough of it.  This may be an area you may wish to focus on immediately.  If the corporate representative “does not know what [you] do and has no interest in [your] product, other than getting the best deal,” your team certainly needs to be sure that its preparation is adequate to fully address your issues and concerns.  
In my opinion, the greatest problem for small companies in negotiations with large corporations is the difference in resources.  Unlike the large corporation who may have an assigned staff that handles purchasing contract negotiations, the small firm’s personnel either add negotiations to their “more than full-time day jobs” of keeping the organization going or take on the additional work of hiring, briefing and managing outside negotiation assistance.  

Oftentimes, when negotiators are forced to borrow and pay interest on every minute they spend on preparing for negotiation, they find themselves at a disadvantage and have to play catch-up as the process moves along.  This happens when people are stretched thin both at the corporate and the small company level.  The difference, however, is that for the small firm the stakes are often far higher than for the large one.  For the small company, the talks may be the most decisive hours in its history and the future of the entire firm may hang in the balance.  It is here when preparation proves decisive. 
It sounds as though you are at a point in which you must confront fundamental issues to move forward with this contract.  Since the corporate representative is the drafter of the potential contract and “does not know what … [you] do,” he can hardly be expected to address those matters that you are concerned with in the new agreement.  

Your team, therefore, must take on the job of identifying, evaluating and prioritizing your position on each of the issues touched by the future contract.  You must have clear goals as well as a clear understanding of what parts of your business model must be preserved and which might be modified and to what extent and at what cost.  Lastly, and importantly, you need to know your BATNA (best alternative to this agreement).  You need to know what it is and why it is so.  In other words, your team’s job is to decide what can be bargained and what can not in order to ensure your future success.
For me, fulfilling that need has to be the top priority in this negotiation.  To do it, I would suggest a full week-end with your key people and perhaps a board member, consultant or outside figure such as your attorney to help to facilitate the process.  During your sessions away from the office and sans phones, pagers and other distractions, the preparation will be accomplished.  You have to have clear goals to succeed at negotiating.

On the negotiation process itself, I hope only parts of the second draft are unacceptable.  If that is true, you might wish to consider a sign-off procedure to help to clarify the outstanding issues and the resolved issues.  For example, if the parties agree, you might begin by identifying acceptable parts of the current draft immediately and have both parties sign off on them (with a caveat that nothing is cast in stone until the final agreement is signed) so that clear progress is noted and there is a sense of a team working effectively together.  Next, you might wish to propose that each of you identify the outstanding points at issue, prepare to present key points and suggestions (including rationale) and even cautiously offer to assist in suggesting some verbiage for some of the items if it would be helpful.  
Good luck,

John Baker

